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STATEMENT OF THE CASE 
Nature of the Case 
Richard David Pokorney appeals from his judgment of conviction for five counts 
of lewd conduct with a minor under the age of sixteen. Following a jury trial, 
Mr._Pokorney was found guilty of five out of seven charged counts of lewd conduct, and 
the district court imposed concurrent unified sentences of life, with thirty years fixed. 
Mr. Pokorney now appeals, and he asserts that the district court erred by admitting 
evidence of prior bad acts because acts were not relevant to any material and disputed 
issue, only his propensity to molest children. However, even if relevant, he asserts that 
the probative value of that evidence is substantially outweighed by the danger of unfair 
prejudice. 
Statement of the Facts and Course of Proceedings 
The statement of the facts and course of proceedings were previously articulated 
in Mr. Pokorney's Appellant's Brief. They need not be repeated in this Reply Brief, but 
are incorporated herein by reference thereto. 
ISSUE 
Did the district court err by admitting highly prejudicial Rule 404(b) evidence that was 
not relevant to any issue other than propensity? 
ARGUMENT 
The District Court Erred Its Discretion By Admittinq Hiqhlv Prejudicial Rule 404(b) 
Evidence That Was Not Relevant To Any lssue Other Than Propensitv 
A. Introduction 
Mr. Pokorney asserts that the district court erred by admitting impermissible Rule 
404(b) evidence in the form of: ( I )  the testimony of Billy Willard; and (2) a letter written 
by Mr. Pokorney to his son,  He contends that this evidence was not relevant to 
a material and disputed issue, only Mr. Pokorney's propensity to molest young boys. 
However, even if relevant, he asserts that the probative value of that evidence is 
substantially outweighed by the danger of unfair prejudice. 
B. The District Court Erred By Admittinq Highly Preiudicial Rule 404(b) Evidence 
That Was Not Relevant To Any lssue Other Than Propensity 
On appeal, the State abandons its claim that the proposed 404(b) evidence was 
relevant to show a common plan or scheme to molest children of similar ages under 
similar circumstances and, instead it advances a new ground for admission of the 
evidence at issue - that it is relevant to demonstrate an attempt to manipulate Mr. 
Pokroney's son. (Respondent's Brief, pp. 10-1 3.) The State's argument fails for several 
reasons. 
First, the district court made no finding that the evidence was relevant for this 
purpose. Specifically, the district court held: 
As far as the prior conviction coming in, the testimony of the prior acts of 
molestation, they are admissible. They will be allowed to be presented in 
the state's case in chief along with the prior conviction. I base that on 
State v. Kremer, the Field case that was cited, and appropriately cited by 
the defense, dealt primarily with an individual who talked a great deal 
about sexual acts; but again, there was no evidence of acts being 
perpetrated nor was there any similarity in gender, age, conduct between 
the prior bad act and the alleged crimes. In this case, the age group is 
similar in age. The circumstances are similar. It's more in line with 
State v. Kremer, . . . 144 Idaho 286. 
Therefore, in this case, the district court ruled that the evidence was admissible 
to show a common scheme or plan to target children of a similar age. The 
district court made no finding that the evidence was relevant to show an attempt 
to manipulate Mr. Pokorney's son, and the jury was certainly never instructed 
that it was being admitted for that purpose. 
Second, the letter is not an attempt to manipulate Mr. Pokorney's son. In 
the letter, Mr. Pokorney denies the current allegations and asserts that the 
charges are being fabricated by the son's mother and older brother because they 
are angry with him. Mr. Pokorney's letter is simply an attempt to inform his son 
that the claims should not be believed simply because he had a prior sex 
offense. Further, contrary to the State's assertion, the letter is not "an attempt to 
manipulate one of [Mr. Pokorney's sons] into believing that sex abuse is either 
natural or no big deal." (Respondent's Brief, p.13.) He told his son that the 
incident was not one of his proudest moments. (R., p.27.) 
However, even assuming that parts of the letter were admissible, 
Mr. Willard's testimony was certainly not. The specific facts of the prior crime 
and Mr. Willard's feelings about it, twenty-three years later, are not relevant to 
any purported attempt by Mr. Pokorney to 'manipulate' his son. The fact that 
Mr. Pokorney did not believe he committed the "crime of the century," as he put 
it, does not render Mr. Willard's beliefs, or the facts of the crime, relevant. 
Further, Mr. Willard's testimony was not used for impeachment. As the district 
court held, the testimony was admissible in the State's case-in-chief as 
substantive evidence, not to impeach Mr. Pokorney's beliefs about the prior 
crime. 
Finally, the State argues that even if the evidence was inadmissible, the 
error was harmless. The State first asserts that because the jury was properly 
instructed on the use of uncharged misconduct, the error was harmless. 
(Respondent's Brief, p.15.) This argument fails. The State cites no authority for 
the proposition that the lack of jury instruction error renders admission of 
evidence harmless. Second, the district court specifically admitted the evidence 
to demonstrate a common scheme or plan to target similarly aged children under 
similar circumstances, and, therefore, the jury, following the court's instructions, 
could have used the evidence for that purpose. The State makes no argument 
on appeal, however, that the evidence demonstrates such a common scheme or 
plan, indicating that the State believes that the evidence does not show such a 
scheme or plan. Therefore, it would be improper for the jury to have used it for 
that purpose. 
The State next asserts that, although Mr. Pokorney objected to the 
evidence and did not invite its introduction, Mr. Pokroney "clearly presented a 
defense theory to take advantage of its admission." (Respondent's Brief, p.15.) 
This is irrelevant. The fact that Mr. Pokorney tried to make the best of the district 
court's improper ruling does not render the error harmless. 
Finally, the State asserts that because the jury acquitted on the one 
charge where the alleged victim denied the abuse, the error was harmless 
because it demonstrates that the jury was basing its verdict on the credibility of 
the parties. (Respondent's Brief, p.16.) However, it is hardly surprising that a jury 
would acquit a defendant when the victim denies the crime occurred. The State 
has failed to meet its burden of establishing harmless error. 
CONCLUSION 
Mr. Pokorney requests that his convictions for lewd conduct be vacated and his 
case remanded for further proceedings. 
DATED this 7'h day of January, 2010. 
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